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iin Construed 
Supreme Court Passes on Scope 
and Use of Orders to Show 
Cause in Restraint and 
Custody Actions 


- cNICIPAL LAW — NEGLI- that the employee patched 
‘@ ll GENCE—To hold a municipal-| sidewalk on his own responsi- 
ity liable in negligence for an bility as much as that he did 
act of its employee, it must be'so in the course of his employ- 
shown that the act was per-; ment and therefore that plaintiff 





MACE formed by the direction or, had not borne the burden of 

ellent with the participation of the; proof placed on her and had not Th : er 

* Ell municipality. presented sufficient evidence to e New Jersey Supreme 
oi Court, on Monday, ruled that 


To establish that an act of a SUpport a verdict. He cites the 
municipal employee was done ruling that a particular conclus- 
«ith the participation or auth-|i0n “shou!c not be inferred from 
5 orization of the municipality} Circumstances which may be ex- 
BUTI it Should be established that | plained with equal reasonable- 
} the municipality was authoriz-| "ess on a contrary hypothesis”. 
Postagamm ed or under a duty to do the| neh niko a enn egaae siegaaee 
= ni | Discrimination in A.B.A. pe rt Pigtin pt pa 
order, MM oiccsted from an opinion by} Membership Denied in ment. This was the holding in 
need@mmcngalley, J.A.D., rendered Oct. 17, | Committee Report Henderson v. Henderson, No Al2 
“92 Appellate Div. Johnson v.| a September Term 1952, in which 
OKS yonmouth For anpellants| A committee appointed by the court took occasion to con- 
N.J. BBcoward K. Stokes. (Wise & Wise.) authorization of the Board of Strue many of the rules dealing 
sed sys). For respondent Law-!| Governors of the American Bar With process in actions for in- 
ce A. Carton. (Roberts, Pills-| Association to study the ques- junctions or restraints and to 
arton & Sorenson, attys.| tion of alleged racial discrimina-|PaSs on the scope and effect of 
i O. Venino on the brief).| tion in the admission of mem-| Orders to show cause for ad in- 
tiffs appeal ‘rom a judg-/bers to the association has filed| terim restraints, as well as on 


service of an order to show cause 
why ad interin restraint should 
not issue in a custody action, 
and of the order issued thereon 
granting such restraint and di- 
recting defendant to answer; are 








— nt of dismissal entered at the!a report indicating that its in- the jurisdiction of the Superior 
their case vestigation discloses there is no Court in custody actions. The 
The suit was for personal in-/} discrimination. cpinion by Justice Oiiphant 


1scained by Grace John- reads: 








sidewalk resulting in cre- 
fa nuisance 


Plaintif testified her fall was 


hae we ge ingen Ponte The committee was appointed . 
ie ne a: we. ot eee result of a resclution in- The plaintiff, Mrs. Henderson 
Broad St., Red Bank She al- troduced in Sept. 1951 by Adrian’ and defendant were married in 
22d tne defendant County had Unger, of Newark, to investigate Canada on September 3, 1940, and 
YERS@e © “UT proper repals to @ Ge-| whether eight negro applicants) have two children, one born in 


for membership from New Jer- 1943 and the other in 1946. The 
sey, aS Well as Negro applicants family lived together in Montreal, 
from other states, were rejected Canada, except for a short time 





:§ wi oo. y because of their color, and there- during the last War, until mari- 
ACE " Sis) a i Sinpee after to make such recommen- tal diffic ties were encountered 
sits tf > ak ‘Whee dations as the committee saw fit and the *hildren, in October, 1949, 
us ne tae In its report. whieh was filed were removed to their maternal 

set TOEV ES ee :o without action since no recom- erandparents’ home in Montclair, 


ind was not flush with spas =e aoe Rap ges SS 

ty ee mendations were made, the com- New Jersey, by their mother, ap- 
CW aAln fill = 

tied inat abou 

the tria:, while tl 


mittee ouclines the procedure for Parently iinst their father’s 
fi - . oe. | rel y -emher 040 Nre ne 
fe admission to the A.B.A., points ‘ill. InD iber, 1949, Mrs. Hen 
unty wa : : : Joarcon left Montreal and re 
inty ut that the A.B.A. is a voluntary d2rson left Montreal and moved 


u 



































9 the rcadwiy, he saw a 3 : ; ; ; ‘ +o oy yrent me where she 
1s : = and selective organization in ‘© her pa home where she 
. and the children have since re- 





which membership is a privilege, 
not a righ’. and that historically 
and philosophically the volun- In September, 1849, Mrs. Hen- 
tary and selective membership derson instituted in the Superior 
plan has been and is the basic Court of the Province of Quebec 
plan of the Association and has a separation suit against her 
proven itself best. The report h she sought the 


sided 














F roes on tc State that the pre- i } istody of the chil- 
sent admission procedure is fair dren. During the pendency of 
and democratic, that the im- that suit Mr. Henderson filed a 
provement in the standards of ae 

— admission to the bar has been (Contin yn page 4, col. 3) 

oo inore and more recognized in 

ry the admis yf applicants to Camden Bar Lay 


membership, that white appli- Education Program 
sae tat weara -anniicantel eeaaee is Local iumy 
ected, that negro applicants 





have becn and are being ac-, _. se a3 : 
cepted, and that in its judgment _ 7h ae oy. sae 
Nerro avplicants are not being Camden nty Bar Association 
—— reiected because of color known Law for the Laymen 
7 ii ‘ was praiseé editorially by the 
yi Sear 


me Ccurier-P Camden's only 
Interna! Revenue Counsel 42). 0. ped 

To Speak at N.Y.U. The program was put into ef- 
listitute FECL at thi Adult Education 
2 aan School which holds sessions at 
Charles Davis, Chief Counsel the Wocdrow Wilson High School 
for the United States Bureau of in Camden, October 15, 1952 and 
Internal Revenue, Washington,! ccntinues each week over a per- 

D.C., will ve the principal speak- iod of seven weeks. 
er tor the Government Night The first lecture was Liability, 
program cf the Eleventh Annual Negligence and Liability Insur- 
titute on Federal Taxation ance giv by Car! Kisselman, 
sponsored by New York Univer- president cf the Camden County 


rut 
























Digests of Recent Opinions *¢.27.0%°9, 22 Stew 


a mi en art = 
i, 


| 
| 


New Jersey State Bar Examinations 
Counsellors - October, 1952 


GENERAL Court on May 1, 1952. P obtained 
| 1. D was the owner of unfenc- a judgment for $5,000 against D 
ed N. J. land on the outskirts of on Oct. 1. 1952. 

a town. On this land, 100 feet (a) If D paid the judgment 
from the road, there had been to p does D thereby acquire a 
a building formerly used for rieht of action against E? 
manufacturing sulphuric acid. (b) If you represented D in 
The building had been torn the above action, could you have 
down, and, in the excavation, hag E brought in as a third 
which had been the basement, party defendant? 

a pool of water had formed 
which looxed clear but contained 
sulphuric acid, as D knew. 

On Oct. 1, 1952, P’s children, 
age 8 and 11, strangers to the 
neighborhood, having entered 
the land, thereafter discovered 
the pool, went into it and were In 1930, A, as a widower, con- 
severely burned by the acid. veyed this land “to C, for life, 

Pas cuardian ad litem for remainder to his heirs.” At that 
his children instituted an action time, C had an only child, D, a 





3. In 1925, X, unmarried, and 
the owner of certain land in 
Clay, N. J., conveyed it “to A and 
the heirs of his body.” At that 
time, A haa a son, B, who is 
Still living. B is A’s only child. 


for damages against D. son, who is still living. 
D made « motion for summary In 1935, C, as a widower, con- 
judgment Decide the motion. veyed this land “to E, for life, 


2. On Feb. 1, 1951, P was rid- remainder to his heirs.” E had 

ing in D’s car by D’s invitation. a son, F, an only child, who is 
Due to the joint negligence of still living. 
D and of E_ the owner and oper- In 1940, E, as a widower, con- 
ator of another car, D’s and E’s veyed this land “to G and the 
cars collided at a street inter- heirs of his body.’ G had a son, 
section in Trenton, causing in- H, an only child, who is still liv- 
juries to P. ing. G is a widower. 

P sued I) in the Mercer County B, D, F, and H never married, 
= and are all of full age. A, C, E 
Root-Tilden Scholarship ana G are still living. 

Applications Now Rank gg pr agony fg = 

e wnat are tne rights, any, ’ 
Being Taken A, B, C, D, E, F, G. and H in 
er this land‘ 

Dean Russel D. Niles of New ee Sroeae ne ee ii 
York University’s School of Law et — oe cae 
today extended the nation’s out- ©. een <A ae 
Standing coilege seniors an in- t per = — wlbrgpersiase 
vitation to apply for the $6,600 7 ,/. 4 Sora tae ae 
three-year Root-Tilden Scholar- ers separ: ear — ” 
ship for the 1953-54 term NE eS a = ep hdage 

Designed to help train and de- a : — — — . 
velop potential leaders in public be ee pre He 
affairs, the scholarship program ..- .” pl sagtineriade me ote 
was inaugurated at N.Y.U. two ee be egy " _— 
years ago and at present has » brose By va oo “' = 
42 young men under training in perpnege le ae — ya _ 
the legal profession The schol- en a yo phage ees 
arships made financially possible 1”: While they were inside, ~ 
by an anonymous donor, are woeanaptn fit aia? ~ = 
named for two N.Y U. School ot — Sriniigas . aapecactan eee reed 

: : aie ing. The police arrived and ar- 








aw ere ates tstanding in yeas : aa es th 

re ; RAURLES ba = re rested D ind P. They were both 

merican egal tory—Eliht ; hie ty ; vat j 

American legal jstory—EU subsequently tried-and convicted 
Root (1867) and Samuel J. Til- |, burelary 
di Jiti fic y 


len (19 ; ai 
den (1841) : Both P end D appealed. Decide 
In the tradition of the men the case 
or wh they are named, Root- ee = 1 ; abd 
on pir ney are named, Roo 5. In 1952, D was convicted in 
n Scholar S are awarded . -iatulad oe Sa ae 
Ti de n Sch larships are awarded the pS. District Court for New 
on the SIS iper 4 lemlc 1 . . ¢ 
yn _ da is of ae a : Me yer. of violating Sect. 2(f) of 
record ‘(meriting PI eta Kappa : 1 a 
Tecord (Merling Fi Seta HAPPS the Federal Firearms Act, whieti 
cr its equivalent), potential cap- provides 
afity f . ncel fi y hlic le jer dai 
ai 5 sang ergata ts “It shail be unlavful for any 
s p, ana active exiracurricuiar a ere 
: = oe ; person who has been convicted 
participation in college life re » aoe 
: ; ag ,, Of a crime of violence or 1S a 
“A Rovs-Tilden Scholar will 5 ; meee - 5 a 
: ; ; fugitive from justice to recelve 
study for his Bachelor of Laws ; 4 +3 
: : any firearm or ammunition 
degree at N.Y.U.’s new five-mil- —)° 7 ye 
pls pee ats : which has been’ shipped or 
lion-dollar Law Center building , 


; coe ? ; ransportec in interstate or 
under a distinguished faculty of sii : . +1 pre 
: Tre foreign commerce, and the pos- 
experts,” he said. “Individualized ession of « firearm of ammuni 
: . } : SCSSIOIL UL «a Add aiili A Gililsil —" 
instruction in advanced studies °. a ol) Saree ea . 
allied to the law cive him the 0" by any such person shall 
A iaW mm til kn agi a raaeaic = ne Pern that 
Dé presumptlve eviaence tha 





maximum cpportunity to develop 
his ‘public leadership potential 
as well as to be a success at bar 
or bench.” 

A candidate must be over 20 


1 or ammunition was 
Shipped or transported or receiv- 
ed, as the case may be, by such 


person in violation of this Act 





such fireat 
ye 





3 sity November 9-15 at Hotel Bar- Bar Assceiation. The other lec- vears of ave but not over 28 22° Government's evidence 

aie bizon-Plaza tures in che series are: whee his low trainine Secenliih matedl was that ») Nad been Cc mnvicted 

; ith tne Government Night Real Property, Landlord and rae saust be an unmarried male Of assault and battery in 1925, 

a the ‘stitute will ay ates Pitascta hic A . ae TRUSS BES RATES MS ond hed yicadek nek ee 

d of was ne Institute will pay Tenant Proceedings, Buying and/ cjtjizen of the United States. (A 22° stig sanaiaen’ dee aan 

directior to the men and women Selling Real Estate and Mor- separate series of awards, the charge “ patie iw “ - ba 

é erave the lareest Dusmess gages—Henry Ross, Esq Florence E. Allen Scholarships, *:2.° [04 nadine pessitiiness aa 

T sclution 1912 was in the world—the Bureau of In-—  wijis' Estates and Trusts— are availavle for women at the 1953, ee ee — “yo 

ted pursuant to P.L. 1910 p, ternal Under discus- payid Shentz, Esq. N.Y.U Law Center). nb egg < See eee 

2 which authorizes counties to sion at tne meeting slated for 8 personal Property. Sales and| The schclarships each carry an NCWark. oo ne 

: roadways but reserves to Pp. Mm Frid2y, Nove rege 14, will Purchase and Negotiable In-j annual stinend of $2,200 to cover ” oe Pe Baer sey ven 

€ Muniripalities the repair and, be the congre sional investiga-  ctryment Edward J. Berry, Jr.,| tuition, »ooks, livine expenses cord ou testh ep ven he = 

Htenance of sidey ion into tax procedures and the Esq. While the award is made initially chased-the saan ements: 

tute relatin reorganization of the Bureau Gontracts. Mutual Consents,! for one year, it is renewed for —— ae + dais tase 

ds which appears to a eee Breach of Contracts and Rights, the second and third years when a = ap yon a tativ mad an 

hority ever sidewalks w More than 500 attorneys, ac- of Parties—Edwin G. Scovel, Esq.|the student maintains a high a “ a scan ie ert > th t 

“acted until 1928 and is n countants and other tax special- Domestic Relations, Marriage, standard in legal and general ge ae pe gt Perigo ne 

; “adie. There was no pI ists will be on hand for the In- and Divorce, and Adoptions — scholarship Cc : Bes ol < 1919 and shin ~~ 
y action taken by the County, stitute which covers many tax Honcrabl2 William PR J. Burton.! College seniors who wish to be hee Bh . Chic ah aT 

4B der this statute. topics and problems. Taxation,—_Income Tax and ccnsidered for the Scholarships "it the close of ee Se 


AFR ry 
AMY 







Mrmed. welve universities and col- Property Tax—Philip Steel, Esq.'should apply immediately to: 
Bigelow, J. A. D., concurring, leges are joining N.Y.U.’s Divis- Crimina: Law, Rights of Ac-|}Dean of the Law School, New 
‘olds that the evidence would ion of General Education faculty cused and Law Enforcement Of-| York University Law Center, New __ gies 
‘Wally justify the inference’ in presenting the leetures. ficers—Joseph Tomaselli, Esq. York 3, N.Y. (Continued on page 6, col. 1) 


D moved for a directed verdict 
of acquittal. Decide the motion. 
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DIGESTS OF RECENT OP : fore may not sue for damages for ° ° . a 
° INIONS breach of contract, but a to U. S. District Court Decisions 
MUNICIPAL LAW—A municipal ery For appellant—Fred- recover the compensation fixed 
employee, as distinguished erick J. Gassert. (Daniel T. O’- by law for services rendered by Chattel Mortgages. the transaction and hac 
from a municipal officer, is in Regan, atty) For respondent— him—which right derives from ‘The narrow question present- $3200 plus interest 
a contractual relationship with Thonias J. Brogan (Isadore Glau-|the rendition of services. As tO eq is: If the affiidavit of con- tary facts are fr: 
the municipality and may sue pberman of counsel. Louis Steisel,' Pub-ic employees, however, it is sideration of a chattel mortgage fulfilling the purpose 
for breach of contract. |atty). | held tha: the ordinary relation states the sum of money actually 46:28-5. In re Lepper: 
—An action by a municipal em- Plaintiffs sued the County of Of master and servant applies received by the mortgagor and by Modarelli. J.. Oct. 16 
ployee to recover statutorily Hudson to recover unpaid sal- and that such employee can sue ¢gtates the total sum which must _ ues 
fixed compensation for ser- aries allegedly due by virtue of for Gamages for breach of con- pe repaid to the mortgagee, is Naturalization 
vices rendered is an action in K.S. 40:21-80 for the period from tract In either event, when the the affidavit defective if the dif- Petitioner applies fo ae 
assumpsit for services render- March 30, 1938 to their deaths Services have been rendered, the ference js called a “service zation. The application < recJ 
ed in which the statute merely jn 1939 and 1941 respectively. The action is to recover for the ser- charge” when the parties to the ed by the Immigration nq v4 
fixes the rate of pay. statute provided that prison Vices rendered, the right stemS transacticn understood that the uralization Service on th- orm. 
MUNICIP.\L LAW — LIMITA- euards, should receive a mini-|from the rendition of services, qifference was, in fact, a bonus. petitioner is not of 
TIONS—An action by a coun-' mum salary of $2000 yearly and and the Statutory rate of pay 1S pejlq: Since the turn of the character. Petitioner 
ty employee against the coun-/| increases of $200 yearly on July merely the measure by which contury the technical niceties his wife and child 
ty to recover the statutory rate’ of each year to a maximum Value of che service performed 1S which affidavits of consideration 1929 and came to thi ning 
of pay for services rendered cf $3000. Decedents were prison Proved. The action is one in as- were previously held to have He has failed to supp: pe 
is within the 6 year statute of oyards. Each was receiving $1750 sumpsit, in the nature of debt been somewhat relaxed and sub- vide for them Petia a 
limitations. [per annum and their salaries founded or. a contract without a stantial compliance with the purchased two homes 
WORDS AND PHRASES—“Spec- | ¢on:inued unchanged until their specialty, and hence within the statute is now held sufficient to of which he conveyer Mel 
rade | Six year imitation of RS. 2:24-1. uphold an affidavit of considera- Nicotera, with whom he 5 livell 


ialty” as used in the statute of 
limitations, means an instru- 
ment under seal for the pay- 
ment of money. 
LIMITATIONS The 16 
limitation of R.S. 2:24-5 is 
confined to actions upon sealed 
instruments for the payment 
of money only. 
Digested from an 
Burling, J. rendered Oct. 
Supreme Court. Miller 


opinion by 
20, 1952. 
et al v. 








Save or 
invest 
profitably 


23% 


latest rate 





per annum 


Funds Insured up to $10,000 
by U. S. Govt. instrumentality 
Transactions may be handled by mail 
FREE PARKING at Kinney Garage 
invited 


Your account or inquiry 


MOHAWK 


SAVINGS and Loan Assn. 


40 COMMERCE ST., NEWARK 2, N. J. 
Mitchell 2-3650 
Philip Klein, President ‘ 
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jany 
year. 


‘iad nt 


, tion 





death, provision being n 

the 
crease. 
demand 


no 
County for the 
Neither decedent made 
for the statutory 
ease; both without objection 
signed ee and accepted 
salary checks as drawn. 

sends for 
on the of 
that the 


by 
in 


incr 


, their 
moved 
grounds laches 
action was barred 
six vear statute of limita- 
tions. The motion was denied 
and, after trial, plaintiffs had 
judgment. On appeal, the Ap- 
ate Division affirmed holding 
laches was factually 
that the statute of limita- 
was not available as a de- 
because plaintiff’s claim 
was based on a atutory direc- 
and 1 fore not barred by 
6 year limitation. Certifica- 
was granted. 
Our statut 
of ancient 
construed 
and 


we 


The 


and 
by the 


(nat 
and 
— 
tense 
Sté 
tion heref 


the 


limita- 
and 


ot 
origin 
in the light 
tance of the 
designed to 


Held: es 
are 
be 
form 

they 





SUDS 


yf the 

actions re 

bar 

“All ac- 
. debt, 


or con- 


provides: 
1s in the nature of 

unded upon a lending 
vithout specialty 
in the nature ¢ 
» case sna 
ithin six 
ablished 


Ids no con 


f ac 


vears 


tnat 


a public 
tract for ser- 
eovernment of 
part and there- 


tne 


Sa 
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Fiduciary and ¢ 


60 PARK PLACE, NEWARK 
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SPECIALISTS in al 
required 
Securities Excl 


and 


Neu 


] printed forms and 
for filing an d registration with the 
hange Commissi 


ARTHUR W. CROSS 
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PANDICK PRESS, INC. 


71-78 CLINTON STREET, 
d TevePpHonsE MARKET 


documents 


mn 


Dir n of 
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TITLE INSURANCE 
MORTGAGES 
CONVENTIONAL MORTGAGES 












972 Broad St.. Newark 
Phone Mitchell 2-6300 


The Largest Title Insurance Company 
in New Jersey 
Capital and Surplus over $1,700,000 


Unrrep States Moatcace & TITLe 
GUARANTY CoMPANY ot NEW JERSEY 










19 Banta PI., Hackensack 
Phone HUbbard 7-4300 


statutory. 


judg-, 


absent ' 


ac- | 
tions | 
ll be com- |, 


| 














j til 


Appellate Division, relying 
on Cowenhoven v. Freeholders, 
N.J.L. 232, held in effect that 
action was based on a spec- 
and hence within the 16 
year and not the six year limita- 
tion. A specialty is an instrument 
under for the payment of 
money. term was used in 
the statute in its strict legal 
sense and the 16 year limitation 
is confined to actions upon seal- 
ed instruments for the payment 
of money only. The Cowenhoven 
involved a suit to recover 
statutory fees of a state officer 
which th2 county was directed 
pay. It may be distinguished 
the present action in which 
statue in question merely 
the rate of pay which was 
art of the county’s con- 
h emnloyees. The 
point, however, is 
rction not on a 
on a sealed instru- 
payment of money, 
but an action on contract for 
services rendered in which the 
statute m ly fixes the rate of 
pay it is historically 
assumpsit within 
limitation 
and judgment en 
ndant. 


The 


the 


Sos Rites 
lally 


seal 
The 


ase 


S 


U 
from 
the 
fixed 
oneap 
Wil 
spositive 
the 


jialtyv. 1 


ts its 
di 
that 


spe 


iS 
10T 
ment for the 
»S 


re 
C1e 


the 6 year 
Reversed 
ered for cefe 
MUNICIPAL LAW — Acceptance 
by a municipal employee of 
salary paid and mak'ng of the 
budget by the municipality 
and assessment of taxes based 
on such acceptance, constitu- 





tes a waiver by estoppel of any 

claim fer additional salary. 

Digeste i from an opinion by 
Burling J. rendered Oct. 20, 
1952. Supreme Court. Long et al 
v. Hudson. For appellant—Fred- 
erick J Gassert ‘(Daniel _ T. 
O’Rezan tty). For respondent 
—Thomas J. Brogan (Isadore 
Glauberman, of ci Louis 
Steisel, atty). 

Plaintiffs sued the County of 
Hudson to recover benno sal- 
aries allecedly due by virtue of 
R.S. 40:21-80 for nat period from 
March 30, 1938, the date this 
statute became effective, until 
January 1945. Plaintiffs deced- 


ents were employed by the Coun- 





ty as jail guards at an annual 
salary of $2200. R.S. 40:21-80 pro- 
vided such employees should re- 


ceive mee increases of $200 on 
the ist of July of each year, un- 
they reached a maximum of 
$3,000. Plaintiffs received no in- 
creases and demanded none but 
received and accepted their an- 
nual salary of $2200. On June 
1, 1944 after an attorney was 
retained, it was increased to $2,- 
600 and then to $3000 effective 
January 1, 1945. 


The county de- 


ici 
as 


pleaded 
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of 


th 


protect 
accurate 


ite 
m(¢ 


an. 
no 


the 
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yrs 
rt 


mere 


instant 
clearly 


th 


e 1 


the statute 
Disclosure 
passing to 
required to 
creditors. An 
enables cred- 
whether the 
security or 


for the past 20 years a 
and wife. Mrs. Nicotera 
ried woman separate 
divorced from her hu 

Held: Petitioner 
ing his wife and 
and living as husband 
with another man’s wif» in 
country, is guilty of n lly re 
prehensibl> conduct. Pe: ‘ion ¢ 
nied. In re 
Judge Modarelli 


The purpose of 
w kept in mind. 
consideration 
morigegor is 
subsequent 
affidavit 
to ascertain 
gage was honest 
fraudulent cover. In the 
case, a creditor would 
be apprised of the fact 


teor received $2500 on 


by 


enl 


nor Ort 





fenses, 

estoppel 
a writing 
trial court 








= 86913. 
waiver by 
waiver by 

1, 1944. The 

County's 


among others 
and express 
r Signed June 
eranted the 


Assignment Order 
SUPREME COURT OF 




































motion judgment on the NEW JERSEY 
ground of cxpre SS Waiver. On ap- ORDERED that in 0 
peal, the Appellate Division re- their regular assignn s, thé 
versed ho'ding there was no con- following judges are signe 
sideration for the express waiver temporarily as follows 
and that there had been no Week of November 1952 
waiver by estoppel. The County (not including Novemt 504 
obtained certification Judge mee: Hu “ha 
Held: In Van Houghten v City Essex County Court, no- includll 
of Englewood, 124 N.J.L. 425 ‘Sup ing Noven — T, 1952 
Ct 1940', the court said, in a William P. Tallman 
Similar situation: County — 
plaintiffs by their Week of November 1952 
acceptance of salarv paid , (not including Nov 32 
are estopped and have waived Judge Marshal Hu ne 
their right to any claim for a Essex Covnty Court: 
larger salary for the year 1938 Judge William P. T a 
. Base upon such acceptance the Essex County Cou J 
the city of Englewood made its cluding November im 2 
budget and assessed its taxes /s/ ARTHUR T. VAN BILT 
cay: C. J. 
The Vai. Houghten case rested Dated: October 22. 19 
yn two ‘tors: acceptance of —————— SS 
salary by a municipal employee Announcement 
and ic ( he ese P Tee ee : 
basec the acceptance. The Pesggsinii and Lieb a 
am Q rs were oe aaa in he- association of g 
nderbureh v. Ber -120NJ.,, Hochberg with the fi ngag 
444 E& A 1938) and are present ik = nigel si f 
here in no less degree. These }@W at 60 Park Place, Newary 
factors render the d ise of NI 
Waiver by estoppe as idea we nursé¢ tually 
a matter ol law. sistent thinkin meg 
teverse.] and judgement of dis- id of faith moveg 
missal reinstatec j niing 
ne 
| 
' 





SERVING MUTUAL CLIENTS 


The need for the corporate trustee has 
1948. Drawing 


of new wills and revision of others, made nec 


tinued under the Revenue Act of 


sary by the Act, has brought a much closer colla! 


ration among attorneys and trust officers. 


Trusts are as important today in proper este‘¢ 
planning as they have been in the past, but th 
are certain pitfalls to be avoided if the maximu™ | 


marital deduction is to be obtained. 


In problems of estate planning, the Fide! 
Union Trust Company has had long experie 
and pledges itself to co-operate with the bar 


serving mutual clients. 
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DIGESTS OF RECENT OPINIONS 





The Supreme Court may under 
irt. VI Sec. V Par. 1(d) of the 
constitution and Rule 1:5-3 
gant certification directly to 
the County Court. 

gIMINAL LAW — ATTORNEYS 
_-MUNICIPAL L A W — The 
juties of a borough attorney 
» the borough include the 


he ground 
were not voted within the two 
year limitation. The State’s peti- 
tion for certification was 
ed. 

Indictment 17105 charges that 
defendant. on or about March 2 
1949, keing then a public officer 
and emvlovee of Hillsdale, to 
Wit: 


+ 
L 
> 

c 


the indictments 


grant-! 


Eorough attorney, and hav-| 


5 Both indictments are barred 
by the two year statute. 

He'd: '. The granting or de- 
nial of a motion to zrant an in-, 
dictment was only reviewable in 
the former Supreme Court by' 
certiorari. Art. VI Sec. V Par 4 
of the Constitution of 1947 does, 
confer this jurisdiction on the’ 
Superior Court by proceeding in 
lieu of prerogative writ. But the 
jurisdiction is not exclusive. Pur- 
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Judge Running For Office Is Open To Criticism 


Indianavolis, — The Indiana| nation. 


Supreme Court has ruled that 


An opinion written by Justice 


a judge running for reelection is| Arch N. Kobkbit said judges who 


just as subject to open criticism 


ftee 

The court reversed a Lake 
County Criminal Court judgment 
in which Judge William J. Mur- 
ray jailed prosecutor David P. 


of court) 


are candidates for public office 


|as a candidate for any other of-| should have no right to punish 
| criticism 


simply 
power 


because they 
hold the to cite for con- 
tempt. 

“Judges in Indiana are elected 
and every citizen may fully and 
























general duties and obligations jng the duty to render legal ser-|suant to Art. VI. Sec. V. Par 4 Stanton for contempt freely discuss the fitness or un- 
of a lawyer to his client, in- vices to the Borough to the best the Court has adopted Rules as the two feuded during their! fitness of all candidates for of- 
a duding observance of the of his ability and uninfluenced by | 54:5-1 and 2:5-3(b)(7) under; primary campaigns for renomi- fice,’ the opinion said. 
NE } : thies. <¢ ‘ , ° : | 
: ae = = a adverse motives, and the duty] which appeal may be to the Ap- — 7 
folation ereol constitutes not to request or accept any gift'pelate Div. And Art V 2¢: ee : : ; . Aes 
ae : ffic : q : I tac ey Sore |e t rie Art VI, Sec. V his efforts to collect from Lub- in the first indictment could not 
misconduct in office. or gratuity under any under-'Par 1(d) he Constitution of : AY 1_| « : 5 , 
NEYS—A icipal at- ; ; Re Psiy ragereey Seay ; 'ben. Since the indictment al- “continue” as an offense after 
LTTORNEYS—A municipal a Standing that he would act in, 1947 provides that appeals may _ , a + ; i 
, i : ‘ 1 ti aire ‘ ae ; he pi uadgasne Pon leges demands for payment in the passage of the ordinance in 
tormey must at all times main- any particular manner with re- be taken to the Supreme Court : : : +4 ; ' 
i. . | re : 8 Pes ; ; cai j aE é : July, it charges misconduct with- question, for the essence of the 
@ ain such a position with re- ference to the affairs of the!cn certification by the Supreme!‘ ” sg ; ‘ 
*t he b h that h pa 35 sean ga a Paar ihetiedle : in 2 years of the indictment. charge is that defendant de- 
| spect to the boroug at he Borouczh, did willfully in viola-!Court to the Superior Court and | : anded 1 »y from Luben i 
| “Sj an perform his duties proper- tion of said duty request, de-|“where provided by rules of the}, Extortion and attempted ex- oe wi f sg bys lit myer 
° e A ‘ ‘ . a © es : . re . ws arste o 
y without divergent interest. mand and receive from one Lub-|/Supreme Court, to the County} tortion are not continuing of- © prcarlintr sympa green 0 a “ 
Ve . is a ae ” Tig eA. . a + > S4upe c ve > in > . 
‘t@iMINAL LAW — ATTOR- en, a promise to pay defendant'Courts and the inferior courts|fenses. The offense is complete a a aca sow tagetr ae 2 _ 
“Gl XEYS—Agreement by munici- $15000 in $500 monthly instal-|... . ”. Supplementing this con-|With taking of money not due. ° cae eatin aan Pe 
im pal attorney to use his influ- ments beginning July 1949, in!stitutione] provision the Su-| Similarly, the offense of at- Mluence er anc wee aa 
mar ; esas i Ris : , . | 3 rc wate s amrte , “tj i . itteqd Mayor anc >Ouncl of ¢t 
“Wm exce to secure passage of a return fvr which defendant! preme Co provided for cer-|tempted extortion is committed Roscesh... .. toennet aaa 
OOM pending ordinance in exchange acreed to use his influence as! tification to the County Courts|When an officer by color of his ! a ae oe mre t 
for a consideration constitutes Borough sttorney to influence!on its own motion. (Rule 1:5-1) | Office demands the payment of !98 ame copa pe-t ages oe 
SOLS misconduct in office. and advise the Mayor and Coun-| and on petition (Rule 1:5-3). The| the money not due him. The of- os — si 3 pling 3 marnee “a 
RIMINAL LAW — The crime ¢j] of the Borough to enact aj petition here was cranted pur-| fense is complete with the mak- ‘0 occur sefore prrrdnaete ogt se 
e ~ ° | ae ) pa <a ant 2M « 
of misconduct in office is a certain zoring ordinance amend-|suant to Rule 1:5-3 ing of the demand, and not be- cai ee Sake ol oa 
“4 continuing offense which con- ment, then pending, and defend-| , ; ae ___| fore. If payment is made, the at-|@U¢ Pro quo Cid nov serve we 
inues so long as the defend- 3nt did on July 7. 1949 andi. 2 W@ctment 17105 charges|tempt merges in the completed “continue” the offense so as to 
f I) i i) ’ by c Sn Pics } ice af s 3 ee F P t . 1 » -tatiite f j j ~_ 
int holds office and the breach July 14, 1949, afier the passage defendan h m conduct in crime. If it is not made, and the ie age he aang ie bere 
OF of dutv continues. ff said ordinance. demand of | Cllice, an a pep common law cemand is repeated, the officer stg ao bt mana _Consciee e 
SEM the elements of attempted ex- Luben $=). then allezedly over- lay by taller te cheer within js guilty of a second and sep- 4 ettempt to commit extortion, 
wrtion are (1) an officer (2) due. contrary to RS. 2:103-1. RS. 2:103-1 which makes it @ grate attempt to extort. The in- charged a the second indict- 
wy color of office, (3) demands = yygictment 17105 contains es-| oe dictment charges 3 attempts or Ment. The Grand Jury itself 
a . il DOSER ES Shee Sener oe ae Spree “i - ic.) demands. one in March and 2 in Made the distinction. The rea- 
money (4) that is not due him. ,,, tially the same allegations The common law crime of mis- | @@Mands, one in March and 2 in : € the Chief Justi a 
, y rab : bi 5 cepa ; . : lv > arch atte t ic har- SONIng the Chief Justice 
RMINAL LAW — EXTOR- jut charges defendant attempted! “onduct in office is defined as, July. The March attempt is bar- Sonins of tila Soules rae is 
TION—R.S. 2:127-1 making ex-'| 1... cotacet tha cal 5 e e15 a breach of prescribed duty, red by the statute but the other SUStaInIng tnls indict t 
3 . ) extort the said sum of $15000 : ate sal 7 ee ¢ ee se than concurred in 
tortion a crime does not abro- ¢.5. Pyben contrary to the|2! the office. Duties of public; two are not. However, more than sian geal ; ; 
f °F te the common law crime of ‘ommon law and the provisions} Officers be prescribed by, 0ne separate and distinct offense Wachenield., J. dissenting, 
a extortion. of RS. 2°103-4 ; ; special r by a general act cannot be charged in a single holds tha the indictments were 
=“ fach demand by an officer by Sislenhinh ‘onaien -yera] Of the Lesislature or they may count, in an indictment. Where barred by the statute of limita- 
olor of office for money not iahigaacicii sg inne seth “" arise out of the verv nature of, more than one is charged, the tions because the crime charged 
jue him constitutes a separate PO 'S. among them being. the office itself. Where the duties G@uplicity may be cured by an runs from the date of the cor- 
¥ > Sinre oh ++ cH : ‘ z xvas a ee ee all } aS ee + aaeaankoik 4 ‘ 
ffense of attempted extor- 1 The Suprem -_ “= 7 arise from either of the latter two = agi a all _ bg rupt agi worn and = Be 
tion jurisdiction to review these cources. the source need not be Of the offenses charged. The the last demand and that the 
11] ant 7 -ertificati = } 7 iSt > QV ‘ 10 j » j lic rrinje charved was complete 
RIMINAL LAW—An indictment judgmen s by certification di-! j)eseg in ¢ dictment for the! State may so amend the indict- crime charged was complete, at 
may not in one count charge TC ly to the County Court—that | oourts wiil take judicial notice! ™Me®C, striking of course the the lates‘, when the ordinance 
everal separate offenses, but S2le jurisdiction to review the: tpereos The duties of defend- March offense and such other was adopted which was also more 
shere it does, the duplicity judgments dismissing the indict- ah: sells the indictment °M€ as it sees fit. than two vears before the indict- 
) may be cured by an amend- ™ents is in the Supreme Court spice out of the very nature of _ Reversed and remanded with ments. H further hold: he is 
) ment striking all but one of by procedure in lien of preroga- jye offices Thev are “fun- leave to meve to amend 17106 so not in accord with the conclus- 
P tive wri w?wnder . y va 7 : ¢ sliminate al + 1A Y } t > idictment Ss an 
-€Mm the offenses. ive writ, under Art. VI Sec. V! gamental’ yenerally known 48 to eliminate all but one of ion that the indictment suf 
? — F bv Par. 4 of the Constitution of ind aeccepte The fact that it the attempts charged therein. ficiently state a crime. 
et a, a, we at “i 1947. may be » as the duty of Heher, J. concurring holds: Justice Oliphant concurs in the 
ge aderdil:, CJ. a aes 2 The indictments charge nO, an attorney to his client gener- Tne “misconduct in office” laid dissent 
m Supreme. Court, State Vil. a pepe eee, Soe tae e pie : = oes ere —— 
3 +k For appellant—Paul T GULLY ObMer than that of a lawyer ally, does n Liam NMetLe 
: ¥ Mian Atty Gen. For re-| © his client and there is no al-! jess the d i borough attor- = 
Oe A Oteintragb Jezation defendant was called yey, The lunitation ‘hat aetend- 2 ROBERTS, WALSH & COMPANY 
- Sa Re ie ipon to render any legal services! ant would place on the duty. to|= ~ 
eg gon ge ; h regard to the ordinance in-|\j+ that he be called upon in = CZRTIFIED SHORTHAND AND STENOTYPE REPORTERS 
ine 26, 1951 y ndict- Nae aa . ran : vit, that h ve called uy = 
‘ volved, hence no duty existed. |+he parti instance. for legal 605 Broad Street, Newark 2, N. J. 
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re ret against de- = 
da ene charzine miscon- 3 That the second duty alleged advice. is urrow. The duiy!= MArket 2-3246 
3 Reet, : — ae ee apie aaa P digs ; srely a ctate-| aricec ant f na ic inherent = ? ine rae " . 
gue: in office and the other at- is not a duty but merely a state-|arises out of and is inherent inj [Large Air Conditioned Deposition Suite Available 
i extortion. The defend- ment of ethical limitations on at-|tne office itself and remained|S 
f ed to dismiss the torneys. so iong as defendant retained 3 Qur reputation for accuracy and expeditious delivery 
+} ‘A1nnd \dictment 7 , faj t t ; Tice whether he i: salie i ° s 
x the ground they 4 Indictment 17106 i 0 = bre gs wae sicher — = is well known among the lega! profession in New Jersey 
oy the statute of limi state a cirme for makes no; ¥p0On lo « in the paruicwiar M-i= = 
S. 2:183-2, and that reference to RS. 2:127-1 and)stance or dees so on his own 2 and New York. 
1¥ led ) charge a crime does not allege any overt acts initiative He must at all times New Jerseys Largeat Reporting Service 
neg granted the motion constituting an attempt. | maintain position with, ‘ : 
——— Ra ee a ee | respect to borough that ye, FRMRRGEERMREEGOOEEEOOOOOOQOOOONOONAAESQOGOMOUASAAASHUA UU AAEUA AURA NTT 
ia }can perform duties prop- — “ee Seaman 
ae lerly. } 
| 
= | 3. The fact that a duty may; 
| , E als . of the a 
Y also be of the code of 0 C 0 
riTLkr SER Ic | ethics makes it no less a duty. | TRIPLE PR TE Tl N 1 
| 4. R.S. 2:127-1 makes extortion | d 
i pa SEREe, OWENSE) ee ee ... Loss of Income 
} | ment does not reveal any plain, 
i |intention to alter or abolish the | | * Professional Disability Plan— 
‘ Pe ra a common crime of extortion. |} 400,000.00 paid in claim 
'The elements of the crime of|#} $ s paid ° | 
|extortion, both under the statute | | to attorneys 
'and at common law are (1) an|f 
| Officer (2 by color of his office | Pe Loss of Life 
| (3) taking money (4) that is 
| jnot due him. The indictment]; * Group Life Pian— 
Largest Title Plants in the State rogers i Bsmmtigosct pd pig for attorneys and their employee: 
wai. sad 'demanded money. Thus the at-|f $108,000.00 paid in claims 
1 COMPLE I E, COOPERATIYV E | tempted ex rtion is sufficiently | fi 
STATEWIDE SERVICE charged. If the demand had been |ft ... Liability 
} ary |acceded to the money paid, |fi 
* ithe crime of extortion itself} Protective Insurance-— q 
. T | would be present a ee against professional errors j 
Y J R ‘is an overt act just short of actu-|§ 
; 
W | ETLE | (S22 ove act ust snort of actu ! 
A E e ERSEY EALTY bev dpe pp eee and con de NON-CANCELLABLE ; 
stitutes attempt. 
YTODY Yy is See Metered ply iaae Ys , The only Group Plans approved by the 
IN St RAN CE COMPANY Pe wt Miscon pbk me office _ _- | New Jersey State Bar Association i 
| tnuing offense. As long as the 
i ARK | office holder remains in office, |#} 
NEWA |the duties continue and as long/f. ™ 
as the breach of duty continues|f JOHN A. COUCH, JR., & COMPAN 
TRENTON ¢ HACKENSACK the offense continues When de-|fj ; 1180 RAYMOND BOULEVARD 
TE WW "NSWICK t entered into the corrupt|/}: 
MONTCLAIR «& NEW BRUNSWICK | fendant a mato We 
| agreement with Luben in March|f) NEWARK 2, NEW JERSEY 
P 11949, it constituted a breach of|} MARKET 3-3086 
, relusively , | 
Title Se oe E | duty which continued as long as|f 
om he held office and persisted in! ———E 
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The "Two Court Rule" On Appeal 


The recent decision of our Supreme Court in Midler v. Hein- 
owitz, 10 N. J. 123 (decided June 16, 1952) is of great interest 
to the Appellate Bar. In that case our highest Court adopted 
the so-called “two court rule.” that it will not review findings 
of fact which have been made or approved by two lower courts 
unless there is palpable error. , 

Mr. Justice Brennan who wrote the majority opinion, notes 
that this judicial policy has long prevailed in the United States 
Supreme Court, and should be applied even where there was a 
dissent in the Appellate Division 

The Chief Justice and Mr. Justice Hehes who dissented it 
part, took issue with the majority view because it tached un- 
due significance to the Appellate Division’s concurrence in find- 
ings of fact made by the trial Court, and have thereby modified 
the operation of Rule 1:2-20 (a)”. Justice Burling econeurring it 








the result reached by the majority, thought that the concurrence 
of two lower courts in factual findines should merely “imbue us 
With caution, and to cause us to study their expressed thought 
in order to assure ourselves that we have exhausted every avenue 
Or approach ito the problem at hand.” 

The disagreement among the the Cour s no 
surprisi for even in the United l me Cour he de- 
cisions have not been too clear as to whe é the two court 
rule is the equivalent of “substantial evidence” or “the clearly 














have 


WnioNsS 
rts will not be 


erroneous 


‘or is shown” 
4: “where 

». v. United 
opinion in 
U. S. 590, 


the 


the 
that 
r based upon the 
ral statute, nor 
States Supreme 
has the in- 
triounal whose 
therefore been 
tration.” (See 
yreme Court 
where 


int out 









0W2Aoawn 


for 














R 
the imvortance, as, 
for Supreme Court 
has h t x € Schneiderman 
v. United States. 320 U. S. 118 (1943). that Court overturned the 

: Ww 2) that Schneiderman ad- 
yocated ePnt.—albeit without men- 


-ourt rule’ was primarily 
of the Supreme Court 
the examination 











rsy. One appeal on facts 

is D d. certiorari will usually be 
denied if a case s no other issue worthy of review. 

Although our State Supreme Court has neither the case-load 

nor the problen of passin ipon a thousand or more 

r ri i d of “statements as to 


tes rt, we never- 
adoption of the “two oust pence in this 
As pointed out by Mr. Justice Brennan, 
tem contemplates one appeal as of right. 
afforded in the Appellate Division. 
ipreme Court rests in its discretion, under 
tificatior ] course, the case falls 


ordinarily 
Nr Qi) 


ou 




















ess, 


uni 


class of situation for which an appeal lies 
e Constitution. It was certainly never intend- 


could 
there 


that a litigant 
of course, 


new Constit ution 
upon three times, unless, 
justice in the fi instance 
le’ should discourage many appeals which 


the 


rst 


2b 


u 
1al findings based on credibility of witnesses. 
age applications for certification where the 

ro in findings of fact about which 


oted 
f a case contains other questions 
ew, the certification can be limit- 
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ORDER TO SHOW CAUSE AS PROCESS 


(Continued from page 1) 


similar suit in the same court 
likewise seeking the custody of 
the children. Mrs. Henderson's 


petition for a separation was dis- 
missed and it was while this de- 
fendant’s suit was still pending 
that tne children were removed 
from Montreal to Montclair. De- 
fendant’s suit for separation and 
custody of the children went to 
final hearing and on September 
| 8. 1950, the Superior Court of the 
’Province of Quebec entered final 


judzment holding (1) that the 
defendant in the instant suit 
the plaintiff there, was well qual- 
ified to bring up the children; 
bc that the children had been 


removed from their home in Mon- 
rea without authorization; (3) 
lthat the parties be separated as 


to bed and board; and (4) that 
Mr. Henderson be granted the 
exclusive custody of the children 





,With a provision that they be 
j;permitted to reside with —— 
maternal grandfather until Jul 
1, 1953, or until his death, whic ‘i 
ever occurred first. during the 
time their school was in session 
and while he was at his summer 
cottage on Cape Cod 

Ine present action was insti- 
tuted in the Superior Court on 
June 11, 1951, by complaint, in 
which Mrs. Henderson and her 
parents are joined as party plain- 
tiffs. and order to show cause 


iffs sought the perma- 


children; 


The plaint 


nent custody of the 
protection of a restraint in the 
naintenance of their control and 
stodv: sufficient surety to be 
iven by the defendant that the 
hi'dren would not be removed 
fro the jurisdiction; and the 
parment of counsel fees, suit 


money and costs in the event he 
ontested the action. The order 
») show cause to that effect was 
S3Ule on the ex parte applica- 
on of the plaintiff-wife and 
served upon the defendant per- 
sonally in Montreal, Canada 
On June 18, 1851, one week 
if.er the order to show cause in 
he present action was entered, 
a supplementary petition in the 
iefendant’s suit in Canada was 
filed apparently on behalf of the 
laintiff-wife here seeking a 
modification of the judement of 
that court to the extent that 
he plaintiff be given permanent 
s-ustcdy of the children subject 
lefendant’s rights of visita- 
tion. No action was ever taken 
on this sup»vlementary petition 
and the plaintiff asserts it was 
filed without authorization from 
her. On June 39, 1951. pursuant 
to an application made to the 
Federal Parliament of Canada 
and subsequent to the entry of 
the iudgment of the Superior 
Court of the Province of Quebec 
the defendant was granted a 


and there- 
he re-mar- 
in Mon- 
wife and 


final decree of divorce 
after on July 13, 1951, 
ried and is now living 
treal with his second 


her one child 
On the return day of the order 
to show cause issued in the in- 


idant appear- 
made what 


the old rules to 


s*ont suit the defe 
ed by counsel, 
amounted under 
a special appearance (See Rule 
3:12-2). and moved to dismiss 
the complaint and order to show 
cause on the ground that the 
Superior Court was without jur- 
isdiction of either the subiect 
matter or the person and the 
plaintiff applied to the court for 
a continuation of the restraints 
contained in the order to show 
cause and asked the court to 
award custody of the children to 
the plaintiffs until the further 
order of the court and for an or 
der requiring the defendant to 


ed the 


to 


A wise adherence to the 





non-factual issues. If 
case on the merits for an adequate reason, 
from reviewing the facts if convinced 
on the facts is clearly wrong, but this does not mean that the 
Court will in such cases substitute its judzment as to the credi- 
bility of the witnesses for that of the trial court. 

“two court 
volume of business of our Supreme Court. 
ultimately move the Court to amend its rules so as to enlarge the 
class of cases reviewable as of right or in its discretion. 





pay the plaintiffs’ counsel fee 
At the conclusion of the argu- 
meni the court reserved decision 
and directed counsel to submit 
briefs on the question of juris- 
dic.ion. This was done, supple- 
meniary affidavits and papers 
were filed and on January 18, 


1952, the Advisory Master hand- 
ed down his conclusions. After 
a hearing as to its terms the 


order appealed from was entered. 


It provided (1) that the defen- 
dant’s motion to dismiss the 
plaintiffs’ order to show cause 
and to dismiss the complaint for 
lack of jurisdiction be denied; 
(2) that the care and custody of 


the infant children be awarded 


to the plaintiff and her parents 
until the further order of the 
court, subject to reasonable visit- 
ation by the defendant within 
this state; (3) that the defen- 
dant desist and refrain ftom 
taking custody of the children 
from the plaintiff and removing 
them from the state until the 
further order of the court; (4) 


that the defendant have 20 days 


within which to file an answer 
to the complaint; (5) that the 
case proceed to final hearing; 
and (6) that the application of 
the plaintiffs for counsel fees 
and costs be reserved until fina! 


hearing 

The appeal was 
Appellate Division 
Rule 4:2-2(a) (3) which 


taken to the 
pursuant to 
permits 


appeals to be taken from orders 
whether or not interlocutory, de- 
termining that the court has 


subject mat- 
Pending its 
Divi- 


tion over the 
person 
Appellate 


jurisdic 
Yr or the 
hearing in the 








sion we certified the appeal on 
our own motion 
Apvellant raises first the point 
that the Superior Court of this 
State lacked jurisdiction of the 
subject matter of the cause. It 
nnot b eriously questioned 
that the court had jurisdiction 
and this the appellant admitted 
1 the argument before us but 
asserted that it should not have 
been exercised under the facts 
and circumstances of this par- 
ticular cas This arenment is 
aed on a two-fold proposition, 
first that tl 1 judzment of 
he Can granted cus- 
ody o children to the de- 
fondant here and therefore our 
ud not assume jurisdic- 
W the doctrine of inter- 
national comity. and secondly 
t the complaint contained no 


defendant is 


allegation that the 








an unfit n to have custody 
of the children or that there has 
been an appreciable change in 
-onditions since the entry of the 
inal judgment of the Canadian 


risdictional ques- 
the former 





As to the ju 
on the power of 
yurt of Chancery. to which the 

Court succeeded, (Art. 
IV. par. 3 of the Consti- 
1948) as parens patriae 
is firmlv established in our juris- 
prudence. derived from the com- 
mon law. our case law and by 
statute. 1 Bl. Com. “451; Lyons vs. 
Blenkin. Jac. Chan. Reports 245 
(1821): State vs. Baird, 19 NJ. 
Eq. 481 ‘E.&A. 1368 Richards 
vs. Collins, 45 N.J. Eq. 283 (E.&A. 
1883 Lippincott vs. Lippincott, 
97 N.J. Ey. 517 (E.8A. 1925); Cf. 
Hachez vs. Hachez, 124 N.J. Eq 
442 (E.&A. 1938). In dealing with 
the custody and control of in- 
fants the touchstone of our jur- 
isprudence is their welfare and 
happiness. 

Our Divorce Act, R.S. 2:50-37, 
aS amended by L. 1948, ¢. 320, sec. 
25, p. 1291, applicabl tie this 
action was instituted, provided 
inter alia, that pending a suit 
for divorce broucht this state 


tperior 


en 
>» wec 


‘oMMNO? 


ition of 


consents to hear a 
it is not precluded 
the decision below 


the Court 


that 


rule” may reduce the 
Such a result may 


or elsewhere or afte 
tne court may make s 
touching the care, cust 
cation and maintenan 
child iren as the circum 
the parties and the nat 
-ase should render fit 


ute was re-enacted in 
ally the same form in 
now N.J.S. 2A:34-23 


R.S. 9:2-3, as 
1948. c. 321, sec 
as amended by 

me law, are pertin 
latter section provides 
no case snall the co 
jurisdiction in this 
tne person and cust 
minor permit such 
removed from this st 
the mother or father 
this State and is the s 
son who should have t} 
of such child for its 
fare.” The general equi 
patriae jurisdiction im 
by these statutes is 
upon the minor's re 
this state, Conwell vs. (¢ 
N.J. 266 (1949). The <¢ 
these parties were resi 

the, time of the ins 
this action 

The appellant 


amen 
3 and 
sect ior Y 


conce 


argument that the 
jurisdiction over him 
ad interim restraint 


and granted. The use 
to show cause for su 
is usually effective o: 
extent that it require 
fendant, if he so desire 
test the necessity of an 
im restraint by the 
vits without the necessi 
ing to appear genera 
wer. But it does not 
effect insofar as the 1 
issues of the main caus 
cerned compelling 


uSeé 


f 
Ol 


swer or voluntarily pu’ 
self in court. If a plai 
ootain an ad interim 
either ex parte or 


show cause, without 
thereafter of process « 
compel the defendant 
Or appear generaliy 
perpetually enjoin the 
without ever litigatin 
pute. Cf. Allman vs. Un 
therhood of Carpenter 
Eq. 150, affd. Idid. p 
Pore). 
While s 
been 


pecia] appea: 
superseded. a 
may still appear for tl 
of testing the necessi 
ad interim restraint a: 
the purpose of litigati: 
sues upon the decisior 
the final judgment mu 
Armour vs. Armour, 14 
337, 338 (E.&A. 1948 
While the new rules 
seded the formal writ 
tion and the necessit: 
inz a Summons, as su 
pel answer or appea! 
essential requiremen 
process antecedent tc 
of a final judgment of 
still remain. Rules 3 
3:65-3 read in conjun 
Rules 3:79-2 and 3:79- 








that the order to sh 
“Shall 


the defendants fully 
f the judzment sough 
order to show cause 
served within the 
10 days before the re’ 
and in the manner pre 

Rule 3:4 for the ser’ 
summons, unless the cc 
shorter or longer servic 
other manner of servi 





tate 
lar 


may be made outside of | 


or by mail, publication 
wise, all as the court m 
der direct, provided th 
of the action is such 
court may thereby acqu 
diction.” (boldface 

In short, while a su 
unnecessary and an ordé 
cause is used instead 
other pre-requisites of 
cess, whether by person 
in the state or out of 
by publication and s 
service, must be take 
necessary to give the ¢ 


(Continued on page 9 
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te so framed as 
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A Study in the Invalidity of Memorialization else it a again 1 must be a a Order To ane Cause As Process 
.... When ratified by the legis- 























Rescission Resolutions ee ae ee ee : 2 aaeenaaeecpron, 
Se eee tature orth State, it will be final (Continued from page 4) show cause. On January 1, 1952 
a by Frank E. Packard* the joint resolution submitting 4S to such state ... When rati- - = ‘i Pe Rule 3:85-3(a) was ameaded to 
: : all power is expe ”™ Dro- is i enter < g x — Rivet cat? 4 : . 
the Corwin amendment .. . . fied all power is expended.” Pro- isdiction to enter a final judg- make clear that all the require- 


Twenty-eight state 


t 
t 
A@@-es have passed resolu The practice has been to regard |!essor Water F. Dodd, writing ment of injunction. Cf. Pennoyer ments of Rule 3:85 relate only 
4 
= 
‘i 


~ , 5 ~ on € res 
such a withdrawal as ineffectual. |in ‘he Yale Law Journal, states VS~Neff, 95 U.S. 714, 24 L. ed. 565 +4 givorce and nullity actions 








norializing the United : rete - : : : ‘ 
>. wane - at: t} i cous . ” _ ) Sw ic, Sw s : : 
ss to call a convention for The theory apparently is that ‘pesos ine wiew 1S: JNCOn bpgee ore vs. Swanson, 8 ong that in proceedings in other 
rpose of proposing an each affirmative step in the) 'rovertible, that a state, once ‘+. aarts “matrimonial actions” as defined 
e purpose proposing al 1} ° ratified. mav not witl [ne order to show cause and ; 2-99 ; 
rdment to the Constitution Passage of an amendment is ir-|}/aVing Tratilled, may not witn- in Rule 3:82(b) process shall issue 





to or yc veri - “ ™ - — and be served in compliance with 
‘ Aamir ee a ware Seer te Rules 3:4-4, 3:4-5 and 3:4-6. 
restrs é ray - o ft > = ‘ . + 
COSTES ADE FeGmrng wie ce In the present posture of the 


endant-s J UF: answer it vas ; : 
fendant-appellant to answer in cause it is unnecessary 


the United States limiting !evocable .... confusion would raw that ratification 

=F income tax rates at be introduced if Congress were COnstrue the Constitution other- 

OY Uenty-five per cent in peace- Permitted to retract its action. Wise, would be to permit great 
; is shared bv Profes-|CONtusion in that no state in 


to pass 


—. Similar tion 1 - This view + 3 
<--¢ Similar action by four Ss VieV abe : ses 20 days is 5 tient t re ; 
th@lrc state General Assemblies Sor Francis M. Burdick, who in: 14tllying iid know what the 20 days is not sufficient to give upon what effect should be given 
GRE ore ate xeneral Assemblies . , Pay # +) crevieliniGnii Waa the court jurisdiction to enter a the orders and joment of 
Th@ necessary in order to have his text book The Law of the;Status of the amenament was fiual Jademient, Pestian tie oe to the orders and judgment of 

$ oo ori a te tat ae American Constitution states if at the same time other states aimee Ns ie th 1 t oe the Superior Court of the Pro- 
. -t! S tne Sts S, ‘ : = ‘ : re or >» rules give ¢ F ; 
ef vo states. as required by that: “It seems safe to assert Were permitted to withdraw. Of a coal ; ° : rene Ke + vince of Quebec as a matter of 
meeirty-.\ ates, as required lal : S safe to as: sn-reside ‘fendant ; ast | ; ; 
: te 1 course, confusion would oceur 2° Cent celendant at least’ international comity, since on 


‘Mice V of the Constitution be- that Congress, having once sub- Cours os 
oth» Congress has to cal] the Mitted a proposed constitutional 41so in that it would be difficult 
WLven'ion for the put f amerdment to the States, can- ‘0 know when three-fourths of 
sig an amendment to the Not thereafter withdraw it from the states had ratified .... The 
Fnstitution imposing a twenty- their consideration a ees function ratification seems to 
ME: pes cent ceiling on federal ‘essor Orfield continues as fol- be cne which, when once done, jajceq by the complaint, juris- |. 35 best fitted to have custody 
‘toca .me tax rates in peacetime. lows: “In such a case the anal- is tully completed, and leaves nO gi-tion will also have to be ac- “2°, °eSt Htted to have custody 
a m c } ie re ea ae +r whatever in the hands of Ss i oye : As to several of the issues in- 

. state legislature’s at- Power wh. ri e nanc quired by publication and sub- 


35 days to answer. Rules 3:12-1 
and 3:65-2. 

In order for the court to acquire 
jurisdiction to enter a final judg- 


the record before us it is not 
clear whether there was a hear- 
ing on the merits as to which 
: : ; : parent, with the welfare of the 
ment on the issues of custody children the prime consideration, 


DOSE 0 




















ee le twenty-eight state legis- O8y Ol a 3 rolved ac ‘+t as to the facts 
wots. wes Which adopted the fore- wip ys o withdraw _ rati- the state legislature. stituted service of an order to en pene ottunt. ba —- 
ateqgeng resolutions those of Ala- fication of os amendment would! The Court of Appeals of Ken- raised, the disposition of which 
> wna, Illinois, Kentucky’ and Seem apposite. tucky held in 1937 in the case preme Court of Kansas declared must await final hearing. 
ell, q@gpscon-in’ rescinded their pas- Additional proof that a state Of Wise v. Chandler that: “It is 1 Iss an the Coleman Vv. Miller The appeal is dismissed. No 
n ofr such resolutions. The re- levislature @ces not have the. thé prevailin view of writ- case that: “It is settled beyond costs. 

¥ of rescission subse- ).5.4) rieht to rescind a memori- ers Cn the question that a re- controversy that the function of - 

ntly adopted by the legisla- Jii>,+ion resolution may be ad-|SOlution of ratification of an 4 State legislature in ratifying a 

725 these four states are . : amendment to the Federal Con- Proposed amendment to the 





st - auced by comparing the right of ; ay ; : : 
void and are of no legal tate t a memorial- Stitution, whether adopted by Constitution of the United Freedom 


a state to withdraw 















d hatsoever. This can be ization and the right of the Con- the Lezislature or a convention, States, like the function of con- 
».ggoved «conclusively by keeping eress to withdraw a proposal on,is irrevocable. This conclusion §ress in proposing an amend- From 
i foe DT the federal ame tory the pone hand with the rieht of Seems inescapable as to the ac- ment, Is a federal function de- 
rdegmmeces provided for in Article a state to withdraw a ratifica-;tlon oO! a nvention called for rived from the federal consti- Worry 
ogg 2S ‘ollows: Ns consress, tion of a proposed amendment the purp § acting upon an —— and ~ heap singe any 
“spamgeenever two-thirds of both , ,, > A. 4 4, the other amendment. When it has acted limitation sought to be imposed 
a ses shall deem it necessary, reel 7 cage age at. Pasconi pipiens ined, its power is ex- by the people of a state. (Em- You as an ated amen eis 
a Propene amendments to this { ‘the United States declared’ Nausted. Since the ‘powers and phasis mine.) The power to legis- } der your best services without 
: u esis se the applica- in 1921 in the case of Dillon v. disabilities’ of the two classes of late ya the rita myo clear mind. 
Siigeeen Ol (Ne legislatures of two- #7, ” mone = eee ‘esentative assemblies men- +@WS OI a State 1s derivec rom : : 
hard prds the several states, shall pete 7 ave. ee pani Article V et prerons the people of the s state. but the The worry of possible came 
nq a CO! vention | ‘or proposing velated acts, but as succeeding the sams en a Legislature, Power to ratify a propose da | for negligent acts, errors or omis- 
pq@mendments, which in either steps in a single endeaver... .”’° Sitting, no wmaking body, amendment to tne federal CON~ | sions in professional services ren- 
ne shall be valid to all mabe In the case of this additional but as such an assembly, has § tution has its source in that dered to your clients can be 
purposes, as part Of (this .omparison the answer is the acted upoi proposal for an Instrument. The act of ratific.- eliminated by the complete pro- 
tution, when ratified isd sane as a state cannot withdraw amendment, it likewise has ex- tion by tne state derives its ae : : ; ated 
ng legislatures of three-fourths a ratification. Judge John Alex- hausted its power in this con- authority from the federal con- panama tamagion by our Lawyer’s 
\d™™m che several states, or by con- ander Jameson in his text book | nection.’ The Supreme Court Stitution, to which the state and Protective Policy. 
ple alike have assented 


atise ) ituti of Kansas in the same year rul- its peopl 7 ; 
Treatise on Constitutional ©! K : fae the legislature. in ratify- Why not call our office now for 


Conventions - - - Their History, ¢d ir the case of Coleman Vv. -- et aa 
Powers and Modes of Proceeding Miller that It is generally Ing a pr! sagpoagar “s men om 1ent, is | particulars — Mltchell 2-2965. 
\ . - gereed bi ve! tatesmen performing a federal function, 
states thit: “The language of agreed by lawyers, statesmen | eae ek ee es 
- soe the constitution is. that amend- and publicists who have debated it would seem to follow that FRED W. ANDRES 
igzat} _ = = =e = = 7 iy Be ratification ic not an act f logic 
lization by rents proposed by congress. in| this question that a . ratifica- ratification is not an act of legis COMPANY 


at DY >» Congress nd i Ris 2 ; . 4 , -e ojiven cannot > with- lation in the proper sense of that 
ay the Cong) and the mode prescribed, ‘shall be tion once given cannot be with- lation in the proper ot tha £180 Meseennt teed 


intcions in three-fourths there- 4 
3 one or the other mode , 
ratification may 


ne ngress 
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115 mparing the right of a state valid to all intents and purposes drawn ym historical pre- term. It has been so held. 
Bro “uindraw a memorial-zat as part of this constitution, cedents, it is true that where —, ene PAG ROm.. ROT Pee Newark 2, N. J. 

a : me Heel OF We ha when ratified by the legislatures, a State Nh once ratified an “Is. 520 (19s7 _ —_ is 

7 % Pan iter age “of three fourths of the several amendmen has no gin , r 

-S not exist In ellner cates ‘etc » this 1cuace is}thereafter to withdraw such rat- : a es reve ; f 

according to Professor Les- penny ai pod ae a ification. T hold otherwise HAVE IT REPORTED — THE RECORD NEVER FORGETS / 

‘Bernnardt Orfield, who in his 446 national constitution, a| would make article 5 of the fed- { i 

book The Amending of the special power; it is not a power ;eral c nstit tion read that the ? LOUIS KABOT ; 

Mtral Constitution states as belonging to them originally by , ainendme hould be valid } 7 t 

s: “Suppose Congress Virtue of rights reserved or,‘When ratified by three fourths j and Associates / 

a attempt to withdraw an cthorwise. When exercised, as,Of the states, each adhering to $ j 

es nt after it had bs “"’ contemplated by the constitu-,its vote until three fourths of ) CERTIFIED SHORTHAND REPORTERS j 

Z This question was di- tion by ratifying, it ceases to be |all the legislatures shall have } DEPOSITION SPECIALISTS : 

“BF Toised in 1864 when Sen- 2 power, and any attempt to ex- ; Voted to ratify when a pro- } ! 

: an aony proposed to repeal —~ , ; |poseaq amendment has once been ; Examiner and Master 24 COMMERCE STREET / 

1 erigr ratified the power to act on the of the Superior Court NEWARK 2, N. J. ; 

1 Evans : t Michiz : pt ypcsed amendment ceases to Notaries Public MArket 2-6645 : 

: vol i : ue: imei exist.” and MArket 2-6646 ¢ 
3 eae ta GP : as When a state adopts a resolu- 
; ee 42 eines ae , [tion memorializing the Congress 





= 
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a fe: , on os ‘en se. a a to call a : nvention for the pur- Attorney _— NOTE: 


pose of ‘oposing an amend- 














- OPVING TUP +7 PPAPECC er ee ment to the Constitution that 

re rae FRE LEGAL PROFESSION SINCE 1001 tala. te-eugeaiog tia. 7 0neel WE MAKE 2nd MORTGAGE LOANS 
AN function’ which places’ such 
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3 CERTIFIED SHORTHAND REPORTER main of federal jurisdiction and TO PAY DEBTS. 
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ai 7 _ ‘|| posing an amendment is derived Name of Applicant ; 
———— wholly from the Constitution Business address Residence 


the same as is either the func- Amount required $ 

ee ' — — m—|tion of the Congress in propos- If he owns his property we must know F 

tee ing an amendment or the func- the cost $ balance on mortgage § who holds mortgage 
; Where employed 


LAW PRINTERS tion of a state legislature in | Where “ie 
Se : ow lo : 
ratifying a proposed amendment — ne 


























Specialists and since the latter two func- —— _— 

pectalists tions have been judicially iden- . ae re 

= : ee " - | tified ‘CSadiated femmtl i aheS Do they own an automobile Is it paid for 
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COUNSELLOR'S EXAM: : 


‘> 





(Continued from page 1) 


6. On May 1, 1951. Tcbin of- 
fered to scil a tractor to Wilson 
for $5,000 and warranted that 
it was powerful enough to pull 
10 tons Gead weight. At that 
time, Wilson rejected Tobin’s 
offer. On June 1, 1951, Wilson 
bought the tractor from Tobin 
for $5,000 but nothing was then 
said abou! its pulling power. 

Wiison feund that the tractor 
would not pull 10 tons dead 
weight and that it would not 
serve the purpose for which he 
had purchased it. Then Wilson, 
having offered to return the 
tractor to Tobin, which offer To- 
bin refused, sued Tobin to re- 
cover the purchase price, claim- 
ing that he had bought the 
tractor relying on the represen- 
tation made by Tobin on May 
1, with respect to its pulling 
power. Decide the case. 


7. The H. Life Insurance Co. 
on Nov. 29, 1951, issued and de- 
livered its policy of life insur- 
ance on the life of X, a N. J 


resident. The first premium was 
paid Dec. 12, 1951. On Jan. 1, 
1952, X committed the crime of 
first degree murder in Clay, N. J. 
X was indicted for this crime. 
On Apr. 1, 1952, X was convicted 
of said ecr:me and shortly there- 


after was electrocuted for said 
crime in accordance with N. J. 
law. Y, mother of X, was the 


named in the policy. 


beneficiar: 
and 


The H. Co. refused payment, 
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NEWARK 2, N. J. 
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TITLE SERVICE 


Throughout New Jersey 
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and GUARANTY 
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N. J. 


Atlantic City, 


Margate, Ocean City. Wildwood, 
Bridgeton sland, Mays Landing, 
Cape May Court House. Toms River, 








Moorestown cnd Freehold 





Y brought suit on the policy. The! f0r 5 years, would such covenant 


H Co. defended on the ground 
that the crime of X precluded 
any recovery on the policy. De- 
cide the case. ‘ 

8. On Sept. 15, 1950, Bell, a 
resident ot State Y, executed and 
delivered to Hart, in State X, a 
note for $10,000 payable on Oct. 
15, 1950, and a mortgage on Bell's 
land in State Y to secure the 
payment of the note 

On Oct. 10, 1950, Hart, in State 
X, assigned the note and mort- 
gage to Crisp. As Bell did not pay 
the note at maturity, Crisp sued 


Bell thereon in State X and 
obtained a judgmen for the 
amount of the note. Being un- 


able to obtain satisfaction of his 
judement in State X, Crisp, on 
Apr. 5, 1951, instituted an ac- 


ticn in State Y, asking that a 
foreclosure of his mortgage be 
decreed in order that the judg- 
ment which he had _ obtained 


in State X mieht 


against Beli 
be satisfiea 
Bell oppesed the fi 


reclosure on 


the ground that Hart's assign- 
ment of the mortgage to Crisp, 
which Hart had executed in 
State X, was unenforceable in 


State Y Lecause, if it had been 
executed :n State Y,. where Bell's 
land was situated, it would have 


been invalid. 

For the purpose of this ques- 
tion, assume the following 

(l) That the mortgage on 


Bell's land in State Y was valid 
under the law of State Y; 
i) 


2) That Hart’s assignment of 


the note and mortgage to Crisp 
in State & was valid under the 
law of State X; and 


of 


Hart's assignment 
d mortgage to Crisp, 


(3) That 


the note an 


if made in State Y. would have 
been invalid under the law of 
State Y. 

Decide the case 


9 Wils while insolvent, 
made a negotiable 


of I 


yn 
promissory 
ong. By 


note to the order the 


time it reached the hands of 
Jackson, holder in due course, 
it bore the following indorse- 


ment 
‘Lono”" 
CAlawW ?:. 
“Simpson’ 


“Baker, without recourse” 


without 


Long acquired the note from 
Wilson by fraud, aad this fact 
was known to Caldwell but not 


to Simpson. Baker, snd Jackson. 
is now a bankrupt, 

and Jackson gave 
ult to 
all the 


Jef 
aetl< 





1 fF the note. Decide the 
ast 
10: (a) fi restriction or con- 
dition in a deed _ prohibiting 
quisition or use of the prop- 





rtvy by members of specified 
races enforceable? 

b' Is a restriction in a bill 
yf sale restraining the purchaser 
rom using the goods in any 

other than that specified, 


enforceahle against a transferee 
of e purchaser, who took with 
knowledge of the restrictive 
covenant? 

ec: If the seller of a barber- 


shop business and the good will 
hereof agreed in the bill of sale 
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Federal court records. 
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| : 
not to compete with the business 


| . ° F 
sold within a radius of 10 blocks 


be enforceable against him by 
an assignee of the purchaser, if 
the seller worked in a beauty 
shop bobbing ladies hair within 
the forbidden area? 

11. On Sept. 1, 1952, T, aged 23 
resident of 


years, unmarried, a 

N. J., while at sea, enroute to 
Korea for fighting there with 
the U. S. Army, wrote an unwit- 
nessed letter to his mother, M, 


which she subsequently received. 
In it, T teld M that if he died 
he wanted her to have all his 
property. T never made any will 
prior or subsequent to this letter. 
T was killed in action in Korea 
on Oct. 5, 1952. At his death, T 
owned N. J. real worth 
36,000, and had a 3,000 bank ac- 
count in N. J. bank. T was 
survived bv his mother, M, his 
father, F, 2nd an only sister, S. 
He had no brothers 

(a) What are the rights of 
F, and S 1n T’s estate? 

(b) Would your answer be the 


estate 


M, 


same if I were 20 years old, 
when he died, all other facts be- 
ing the same? 

12. ‘a’ D, confined under a 
state court sentence for murder, 


attempted to file an appeal as of 


right within the prescribed per- 
iod iimited by law. His efforts 
were frustrated by the warden, 
who pursuant to prison rules, 
Dlaced temporary ban on 


sending »apers of any kind from 
prison. When the notice of 
appeal was received, the time to 
appeal ha’ expired, and the ap- 
pellate court, on motion of the 
State's attorney, dismissed D's 
ippeal. D then sought a hear- 
ing on his right to appeal by a 
habeas corpus proceeding in the 
U. S. District Court. What should 
hat Court do? 

2 Jae sak 


prosequenaum 


the 


ad 
a, 


administrator 


the estate of 


iS 


ol 


filed a complaint under the N. 
J. Death Act, N. J. S. 2A:31-3, 
in N. J. Superior Court, Law Di- 
vision, to recover for the pe- 
cuniary joss sustained by the 
next of kin of X. whose death 


was allegedly due ‘to the negli- 
gence of D. The complaint show- 
ed that the happening of the 
accident was on Feb. 1. 1950 and 
X died on Feb. 4, 1950. The com- 


plaint was filed on June 1, 1952. 
D’s answer relied upon the sta- 


of limitations. By reply, P 
forth that D had fraudulent- 
ly induced P to postpone the ac- 
tion, by falsely stating to P that 
he had i! years from X’s 
death within which to bring the 


tute 


set 


iree 


suit, and by lulling P into the 
mistaken belief that there would 
be a settlement before the sta- 
tute had run. D moved for a 





judgment on 
cide the n 
13. ONG IS: 
the 
Act. it 
by fiduciaries 
What does it 


the pleadings. De- 
otion 

3A:15-18, et seq.. 
“Prudent Man 
with investments 
of trust estates. 
provide, and what 


is so-called 


aeals 


change did it make in the law 
with ref-rence to this subject 
matter? 

14. (a) B borrowed S’s horse 
for the summer. During the 
summer, while the horse was in 
B’s barn, PB encountered S and 
said, “I will give you $600 for 


your horse.” S answered, “It’s a 


deal.’ A week later S refused to 


loo ahead with the agreement. 
Is the contract enforceable? 
(b) H lias occupied a house 


and lot 15 years under a written 
lease from D. The lease permitt- 
ed H. at the termination of the 
lease, to remove any _ fence 
erected by him. A week before 
the lease expired. H and D orally 


agreed that a picket fence, which 


H had erected, should not be re- 
moved, but should be sold to D 
for $600. Before H vacated the 
premises, D repudiated the 
agreement. H sued D for breach 
of contract. Decide the case. 
15. On July 30, 1952, D, trea- 


surer and a director of XYZ 
Corp., without consulting any- 
one, signed and delivered to P 
the following writing: 


“510 Clay St., 
Clay, N. J 
XYZ CORP 
Builder 
Mr. P. 
100 Bridge St. 
Clay, N. J. 
Dear Sir: In consideration of 
your selling property at 510 Clay 
Street. Clay, N. J. for $10,000., 
the undersigned agrees to pay 
you the sum of $509. as commis- 
sion 
Your 


clusive 


authority shall be ex- 
for 30 days from date. 
Signed: XYZ Corp. 
D 
Treasurer” 
P then wrote at the bottom of 
the letter: 
“Accepted by 
(Sizned) y) Sia 

On the same day. P 
a buyer ready, willing and able 
to purch3e 510 Clay St. on terms 
satisfactory to D. XYZ Corp., 
owner of the property, declined 
the same. 

P instituted an action in N. J. 
Superior Court against XYZ 
Corp. for the $500. commision 
At the trial, only the aforesaid 
facts appeared. On motion by 
XYZ Corp judgment, rule. 

16. (a) X and Y were partners 
in the lumber business. On June 
1, 1951, L lent X the sum of $2,000 
in order to enable X to pay some 
hospital hills previously incur- 
red by X, and X gave L his (X's) 
note for $2,000 pay- 
able on Dec. 1, 1951. At the 
time this loan was made, Z, in 
writing, 2uaranteed the payment 
f the note given by X; and, 

‘ ta secure Z against loss 
Y gave Z bonds 
which Y 


procured 


to sell 


for 


promissory 


in order 
yn his guaranty, 
i the sum of $2,000 

personally cwned 
On Dec. 1, 1951, X failed to 
pay the ncte. Thereupon, L im- 
mediately notified Z of X’s de- 
fault andi demanded the bonds 
held by Z, in order to realize the 
amount of his claim against X, 
who was then wholly unable to 
is personal obligations. Is 











meet 





L entitled to reach the bonds 
for purpose? 
(b) uld your answer be the 





same if X had owned the bonds 





at the time the loan was made 
to him and had given them to 
Z as security for h Z’s) guar- 





anty? 


17. X, owner of a farm in Clay, 
N. J.. Known as Blackacre, ex- 
ecuted to Y a deed to Blackacre 
before W. who signed as a wit- 
x the 
and with 


duly acknowledged 
handed it to Z 


ness 


deed 


instructions to deliver it to Y on 
his, X's death. At the time X 
delivered the deed to Z,. he, X, 
Was in pcssession of Blackacre 
and had it under cultivation. 

X was unmarried when he 
handed the deed to Z. Then X 


married W and_= subsequently 
died. 

Is W entitled tc 
Blackacre? 

13. (a) Before going on an ex- 


dower in 








Bankruptcies 


BRODY Walter 190 K 
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335.056. 64 ass ss5 
Max S Fox On 
NASPO } 
} tie s M , 
1s s ssets § SA7 
(a r Sa 3 
ROWLANI Al W 
a eae ‘ 
ere x W 
I OA) 
. AAS SJ Berg \ 
\ Ww t 
} We pies 
tended trip, A emp! 
erect a two and one- 
house on a lot he 


in Clay, N. J. When 
from his trip, he 
through inadvertenc: 
penters had complete 
a one and one-half s 
on the lot. A refused t 
thing for the comple 
and B brought suit a 
in the Middlesex Cou 
for the emount by 
(B’s) work and materi 
creased th® value of A 
Decide 
(b) Woula your ans 
same if 3 proved th 
cupying the house? 
19. In i940, P, a si 
acquired Blackacre, in 
In 1942, married 
P and D were divorce 
perior Court of N. J 


the 


case. 


b 
sie 


1951, the Cay of the | 
judgment entered th: 
dering that “P and 


arated from bed and 
ever.”” No other ju‘ 
entered in the case 

On Dec. 1, 1951. P, 
and sale deed, conve’ 
acre to W. The deed 
the proper descriptio1 
no reference to P’s di 

On Dec. 10, 1951, P 
from N. J. and can 
located. 

On Jan. 3, 1952, W 
to sell Blackacre 
close on March 1, 1952 
time Y refused to ac 








and pay “he purchase 
ing that title is un 
because 

‘a’ No fine al judgm«e 
been entered in P’s 


vorce proceeding, an 

(b) P’s deed to W 
to D’s dower interest 

W instituted an ac: 
Y for specific perfor 
cide the case 

20. P delivered mons 
sister, to open a savi1 
with D Bank in P 
opened the account \ 
in P’s name, but repre 
she was P. Later §S d: 
money on withdraw 
Which she signed he 
P. P sued D bank for 
and receivea. On 
summary judgment, r 
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AMAL OPINION 1952 — No. 6 
rable Frederick M. Raubing- 
. Commissioner 











of the 
that 


fixed by the 
You further 


terms 
advise 





it 







Co of Education been the practice of the assessor 

u have requested our opin- in the particular district where- 

as to Whether an employee in the property is located to as- 

me; scnool for industrial educa- sess the land and the improve- 
onstituted pursuan to ments to the lessor. 


We will now 
This office is of 
we so advise you that 
to Chapter 184, P.L. 1951, 
is the veteran owner 
| title” to 
s claimed 
11s Status 


18, Chapter 135, f 
ised Statutes, is eligible 
yeteran’s pension under t! 
R.S. 43 4-1 

opinion tl 


— 


slons of 


“43 
is 





102 al 


property on 
he 


tor 














‘ 7 7 
+ nv-ovide for eENSIOY 1lal | ; ‘ 
¢ p-ovides I¢ : = evera bv the com- 
1s who fo! € v vears €mpilon. Tn the case of Brown BB gs ee J ne com 
: n “in office. position or Havens, reported in 17 N. J.) side Pyare —— = wie 
; A epee ed oes er. 235. at page 238. (1952), Ministrati f County courts 
ent of this State or of © eee Se eee nee errs WU che bv the associa- 
nunicipality or school the Cour used the following ° : Tr ; : $ . f 
. cave Te : ’ ’ tion he ed more use ¢ 
‘t board of education.” language relating to long-term "0". * paiedeek recs 
. ' ame scams tegaiaearnit tate pretrial I standardlz- 
e governing body of a plLAaLeS. P Steed ates a 
‘ ro Pare ec OC Ké supnervisii 
a industrial ed io} ‘The pivotal point is the sec- ‘ oo pervision Ol 
nominated a ihaaca | nd step in plaintiff's argu- ‘he hea ing of jails 
aa ales 2 : ment. that the interest in the 2™@ cou engineers of 
the aeate e gives to erat aoe ; eres é ri the state ne depart- 
rd virtuallv tl sq lands here involved is merely -* 4 a er 
irda Irtually n al : rig 3 +, men 
s. powers and dutie ire personalty within the purview 
A ’ on A > : - = —s Th > ‘ fyy)] . . 
the boards of educa- of the foregoing cases. An es- Ph ittees full report 
o ey) govern othe tate for years is a chattel real, also a Fropate courts. 
: ted schools and are It is an estate in ids but is States leriffs and 











s “boards of edu yn less than freehold and ordinat 
RS. 18:15-19 to 18:15-23 falls in the catezory of per- 

clear that in making son property aespite 1ts re 
; veterans’ pension yply 1 t real property, and 
mplovment of a “school dis- } is so for purposes of suc- 
2 yy board of education”, the cession upon deal! (Un- 

intended to include derscoring ours) 
nly ‘he governing bodies of In the case just referred to 
. jicly supported and operated ‘Fé cderleindant urged, with con- 
~"“EEols. Thus, when the statute erable rce, that the lease- 
a “boards of education hold interest was tantamount to 
oh 1 to “school districts”, @ fee. In answer to that, the 
j term must be held Court sa‘ on page 239 
1¢@ boards such he In the first place the 
trustees of a school fot instrument is a lease and 
1 education established thing more 

» R.'S. 18:15-17 et seq If we teke th requirement 
Thecdore D. Parsons of the statute which stat that 
: Attorney General] the owner Cl the property, — 
: avin yaaa : et 4 title” pte rg neg i 
¥ Peg aoe sail cs an a u ; that title means full. 


ie * ownership 
35—1952 


iS DRMAI 





OPINION NO. 





W er Maregetts Ji ie L : MUst : ; 
eon and it does denote, complete 
Ss ae T surer ; 
a. re ; - ownershinv in fee. See In re Pelis 
Rece s acknowl : Q . a Y paee ibs! 
ste aa ee an | eeate, 2 A SB 7 
Gated sep € U¢E oO 10 wne coe also Smith VS 
re€ vou. advise that.@.. " * . « : SPs gi 
F sid 5 ” % a e ‘ oat a Bank of America National rus 
—— as arisen as to wheth- ond Savings Association, 57 P. 
‘ 9 VE Y s entitled to ex- 
1a 2% an is entitled to an €X- 90 i969 (4926). 
i inder Chanter 184, P.L — — 
x . ee errr ; In the case of United States 
NJGA. 54:4-3.12 ito u,on In tt se of United Si: 
in which he is it ys- V Yunter, 21 Fed. 615, at page 
san lanee. (G03 (1008 e Court saic 


ider a long- 











two specific quest Ecmetimes the wo d 
this office are title’ is used in a general sense 
C the lesse tude 1} e or 
im exemption un es! it “tite 11 ) n 
ances where n - acceptance means the full ¢ nd 
ssessed against hin 10S01U* We can speak Oo! 
Vy id th Vv e! ¢ nan as navin tie cer= 
entitled to claim exem in lands, the o1 inder- 
t vent he ess nding is that he is the own- 
pve ae assessm er of the iee. and not that he 
land and improve- is a mere lessee.” 








) him? Cent Dictiona s the 
- ° 9 4 _ wel 66+954 ’ ac * ib- 
i rementioned questions ra “Ul a 
; lated to the facts sub- snip, the unin 
d to me in your lett si tee ere 
=e. Boog cane t f ey, Art VIII, Sec- 
Lace cL LU hadasdba = = 
3 7 ; tiny 1 - . 3 yrovides 
“C perty leases the same tion 1, Datag via 


ninety- 


nine ve 


> “M2 period of 

















@rentiy without the right of “Any citizen an of 

* BiF2¥al, out with the provision this State now after 
oR “he essee shall have an ¢ honorably dis re- 
ave tion to purchase leased under honor ircum- 
erty at a mutually agreed stances irum active e in 

“:. Under the terms of the time of war in any branch of 

Be, tl lessee is to pay an the armed forces of the United 

mua stal in advance, as fix- States, shall be exempt from 

Qn said lease, and, in addi- — on real and personal 

< thereto, the lessee assumes property to an aggregaie as- 

y taxes and all other sessed \ vaheailas not exceeding 

s which may be levied five hundred dollars * * * *.” 

> premises, this all be- In 1951 the Legislature imple- 


rent as mented th2 constitution 1al 


Gition to the 





pro- 








Prompt — Accurate — Reasonable 


BSTRACTS or proceedings in Superior and United States 
Courts. 

ERTIFICATES of regularity of proceedings or corporate 
standing. 


EAR( — in Superior Court of New Jersey and United States 


Cou 
FORMATION and forms tp any of the departments at 
Trenton. 


HE STATE CAPITAL TITLE & ABSTRACT CO. 


NATI ARK & TRENTON TRUST BLDG. 
oo ae TRENTON 8 


Te’. TRenton 6-8439 
Tel. MArket 3- 2200 





lease. 
has 


treat question +1. 
the opinion and 
pursuant 
unless 
of the 
vhich 
cannot 
said ex- 


-. constable 


lis not predicate 
|ment of t 





Vermont Bar ‘Veins Down 


City Court Reforms 


Association Approves 
County Court Proposals 


MONTPELIER ‘ACCN)— 
bers of the Verm 
their annual meeting 
pelier, vo rainst 
dations of a special 
on impr 
judicial system cating 
nicipal c t nsolidations 
abo.ition trials in 
courts 


Ont 


in 


the 


ry 


and admit ive pearings and 
procedure it these items never 
vot to a \ he full associa- 
tion me ip due to pro- 
tracted the Muni- 
cipal co mmendations. 
Headed Osm C. Fitts of 


Brattlebo ¢ ‘jal ¢ 





Mem- 
Bar Assn, at 
Mont- 
recommen- 
committee 
state’s 
Mu- 
and 
such 


revision, 


ymmit- 

















ee 1epo} examina- 
ion of tl ties and pet ‘sonnel 
yf the v: ate’ ttorneys 
in the 14 idhetan “an 
ever incre ad placed upon 
hem” as the result of legislation 
creatine duties for 
States at 
“Tt is realize the committee 
aid, “tl y change in the 
setup woul robably bigete 
constitu mendments and 
leeislation. Therefore, it is rec- 
ommendé the Judicial 
council s ld l2gest proper 
steps to the improve- 
ent 
A sub ittes nsisting of 
state Atty. G Ciifton G. Park- 
er and A. Pe Feen of Burling- 
ton und tl! least 58 state 
agencies h jurisdiction § of 
matters i h hearings ot! 
appeals a ] ly to occur. They 
reported t1 luring the last 
r t 
eaiing 
1 ai AY on 
619 required for 
rk on i riders, depart- 
ision ref é hereinabove. 
Chapter 144, PI 1951 (N.J.S.A. 
°4:4-3.12 j vides that a 
re cation for 
ii e> establish 
ha 
2 he j e owner of the 
legal title to the property on 
which ¢ 1s claimed.” 
Unde 
In the hand, you ad- 
ise us t does 
lot cwn , but 
is in p t of a 
ninety-y ¢ nd since our 
Courts have h that a lease 
is an estat 1 lands less than a 
freehold, i the category 
of persona. property despite its 


relation to real property. There- 


fore, it is the opinion of this of- 
fice that the veteran did not 
have legal title to the property 


and 
barre S 
x Jersey 


by virtue 
is not entitled 
given 


ssession, 








Ne\ 
pter 184, P. 


to him by the 
Constitution } Cha 
L. 1954. 

Having answered au #1 


iestion 


in the negative, I think we have 
disposed ci the answer to ques- 


is our opin- 
to exemption 
n the pay- 
veteran, but 
in law that 
er of legal title 
critical tax- 


tion #2, because 
ion that t I 


he 





axes by the 
upon the propositi 
the veteran is own 
to property on the 
ing date. 
Theodore 
Attorney 
by 
Benjamin M. Taub 
Deputy Attorney General 


D 
Gene 


Parsons 
ral 


CPA's Ask : Change in 


Taxpayers would have an ex- 
tra month to fill out their tax 
returns if recommendations of 
the-tommit tee on federal taxa- 
tion of the American Institute 
of Accountants, national profes- 
sional society of CPAs, were 
adopted. In addition, they would 
have an extra month to file de- 
clarations of estimated tax. 

The committee proposes that 
the due :jate for income tax re- 
turns shovld be changed from 
March 15 to April 15, and also 
that taxnavers should receive a 
further automatic extension up 
to two months if they file a 
statement showing reasonable 
cause for the extension. 

Thomas J. Green of New York 
chairman of the Institute’s tax 
committee, points out that more 
time is needed for filing returns 
because of the complexity of 
day's taxes, and because many 
taxpayers, especially those who 
operate a business, are unable to 
determine their exact income 
immediately after the end of not be anplied to fraudulent re- 
their taxable year. Moreover, Mr. turns. 

Green said, the agents of the — 

Bureau of Internal Revenue and Appellate Decisions 
independent tax experts who 
help taxpapers to prepare their 
returns are so swamped with 
work between January Ist and 
March 15th that taxpayers are 
frequent unable to obtain 
proper assisiance in making 
their returns. 

For simiiar 
erican Institute’s tax committee 
recommends that the date for 
filing the final amended declara- 
tion of estimated tax for the pre- 
ceding year should be changed 
from January 15 to February 15. 

These 1ecommendations were 
included smong more than fifty 
specific proposals which have 
been sub.nitted to the Joint Con- 
eressional Committ on Inter- 
nal Revenue Taxation at the re- 
quest of Mr. Colin Stam, Chief 
of Staff for the Joint Commit- 


March 15th Tax Date 


posed improve 
of taxing co 

Ancther 
mendation 
ployed individuals to 
part of their income tax-free in 
retirement funds similar to those 
which have been established for 
many corporation executives, as 
proposed in the Keogh-Reed Bill 
which was introduced in the last 
yn ‘of Co 

Taxpayers 
their tax 
penalized if 
good faith, 
lieves. In cases 
determination 
in dispute and 


ments in methods 
rporations. 
committee 
would allow 


re 
recom- 
self-em- 
set aside 


sessi negress 

who underestimate 
liability should not be 
they have acted in 
the committee be- 
where the final 
of tax liability is 
results in a de- 
cision against the taxpayer in 
the Tax Court, the committee 
holds that it is unfair to charge 
the taxpayer an extra 6% be- 
cause his Gwn calculation of the 
tax less than 80% of the lia- 
bility as finally determined. The 
committee emphasizes, however, 
that this recommendation should 


to- 
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exceSs profits tax law, and pro- State v. ] Affirmed Oct 





7, 1952. A 
Hulbert, Jr. v Coll: 


mental conferences on decisions 


or other ircidental wor => 5 
Dy a it ieee ‘ork. a Oct. 22. 1952. A-358-51 

e prese cyctery tf aAGdAmMIN- ; } ~ 7 
me " hs ipsa SYS - ol aaqmin Wax v. Altshuler. Reversed Oc 
istrative hearings and proced- = 


alates 17 1952. A-579-51 
ure in Ve:mont,”’ the de- , 


report 


clared, “ at best a patchwork < , 

a a ) patcn rK 4 Aft ; Oct. 16. 19 
system, anf it should be improv- .,- 
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ed so that there will be not only a Pt 
+ x ee ee olveve S Lii1 

mor tive and ipic nr 

1ore effective and judicial pro- Oct. 16. 1952 
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interested parties but 
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sary expense to the part Modified Oc det: —— 
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“COMPENSABLE OC( OCCUPATIONAL DISEASES” 


A Complete Service for Establishing Proof 
IDENTIFICATION OF HARMFUL SUBSTANCES and PROCESSES 
EVALUATION OF EXPOSURE HAZARDS 
MEDICO-LEGAL PRECEDENTS PREPARATION FOR TRIAL 
THE MEDICO-LEGAL RESEARCH AGENCY 

JACOB L. BALK, Director. 
1960 Broad Street, Newark 2, N. J. 
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MONAGHAN BAR PREPARATION COURSE 


Gerald E. Monaghan will begin his bar preparation course at 
the offices of Morrison, Lloyd & Griggs. 210 Main Street, Hackensack, 
New Jersey, on November 17. 1952 in preparation for the January 


examination for attorneys. 


The course will continue until January 23, 1953 from 7 P.M. 


until 10 P.M. The fee is $100.00. 


Further information may be obtained by writing to the above 
address or by telephoning HUbbard 7-2441. 
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SUPREME COURT ORDER ee. U.S. District Court | SUPREME COURT ORDER 
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